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YOU MAY NOT 
HAVE HEARD 


SALUTE IS IN ORDER. The individual 
who was largely responsible for the creation 
of the JAG Journa., who eased it through its 
early growing pains, and 
who has brought it to its 
present high level of read- 
ability and interest, has 
been detached from the 
Office of the Judge Advo- 
cate General, and now is 
embarking on a new tour 
of duty with the staff of 
the Commander Destroyer 
Force, U.S. Atlantic Fleet. 
In other words, with this issue the familiar 
lines 


CDR T. F. RYAN 


COMDR. T. F. RYAN, USNR 
Editor 


disappear from the masthead, and a new editor 
takes over. 

There will be no relaxing of effort to maintain 
the spirit of informality that has contributed so 
materially to the success of the Journat. At the 
same time, the importance of accuracy of thought 
and expression in future articles will not by any 
means be overlooked. 

Of course, when a publication acquires a new 
editor, modification of its typographical style and 
format is almost a matter of routine. Some evi- 
dence of this will be found in this issue—more 
will become apparent in the future. 

Articles submitted by readers for publication in 
the JAG Journat will continue to be as welcome 
as in the past, and will be promptly acknowledged. 
The value of informative, easy-to-read legal arti- 
cles will grow in direct proportion to the current 
expansion of the naval service, and to the inevita- 
ble increase in law work that will accompany it. 





PUBLIC LAW 506 


of the 81st Congress appears in its entirety in 
the 15 June 1950 issue of the Navy Department 
Bulletin. The 140 articles of the Uniform Code 
of Military Justice comprise the first section of 
this law. 
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SELF-INCRIMINATION IN 


THE UNUSUAL CASE 


By CAPT J. E. Barnett, USMC 


The historical background of the privilege 
against self-incrimination was discussed in an 
article that appeared in the June 1948 issue of 
the JAG JOURNAL. 

The present article is in the nature of a sup- 
plement. It was occasioned by the confusion 
and argument that surrounds the question of 
self-incrimination in certain out-of-the-ordi- 
nary situations. 

Special attention is given the relationship be- 
tween self-incrimination and double jeopardy. 





_— FOLLOWING PROBLEM was posed by 
a recent letter to the editor of the JAG 
JouRNAL: An accused was charged with receiving 
stolen property and unlawful possession of Gov- 
ernment property. One W, who had made the sale 
to the accused, and who, during the previous week 
had been convicted by summary court-martial of 
stealing and selling the goods in question to the 
accused, was called as a prosecution witness. On 
direct examination W stated that he had sold 
the goods to the accused. He was then asked 
where he had obtained them. Counsel for the 
accused objected at this point and requested that 
W be advised of his privilege against self-incrimi- 
nation. The judge advocate replied that W, hav- 
ing been tried already in connection with the same 
offense, could never be tried again, and that no 
privilege existed in his case. To this counsel for 
the accused replied that the record in W’s trial 
had not yet been acted upon by the convening 
authority, that the specifications therein might 
have been fatally defective, and that until the 
record of W’s trial should be approved by the 
Judge Advocate General W could not be compelled 
to answer incriminating questions. 

As a member of this court martial, how would 
you vote? 

By way of background, the fifth amendment of 
the Constitution guarantees that no person “shall 
be compelled in any criminal case to be a witness 
against himself.” Conversely, it is well settled 
that a court has the power to compel a witness 
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(hereinafter referred to as W) to testify under 
penalty of punishment for contempt of court. It 
is the purpose of this article to examine the nature 
of this privilege and to suggest practical means 
of ascertaining whether the court should allow its 
exercise in a given case, or resort to summary con- 
tempt proceedings. 

The privilege against self-incrimination must 
be respected by courts-martial, and when W re- 
fuses to answer a question on these grounds and 
with good cause, it is the plain duty of the court 
to recognize the privilege, reserving its power to 
compel an answer through contempt proceedings 
for a case where good cause is not shown. 


Decision on the preliminary issue 


A preliminary issue is thus raised, and there 
must be a decision as to whether the testimony 
sought is in fact incriminating—W claims it is, 
the judge advocate claims it is not, and the court 
must decide the question just as it decides every 
other collateral issue of fact. The decision cannot 
be left to W, for, if he favored one party, he could 
repeatedly claim the privilege and escape examina- 
tion completely. W would thus succeed in with- 
holding material evidence and defeating justice. 
The court must satisfy itself that there is or is not 
reasonable ground to believe that W will expose 
himself to legal criminality, i. e., liability to the 
law’s punishment, if he testifies as requested. 
This it does by examining all the facts and cir- 
cumstances of the situation.2, Such an examina- 
tion may properly include an interrogation of W 
so that he may, insofar as he is willing and able, 
substantiate his claim of privilege by pointing 
out facts that indicate a probability that an answer 
would disclose information dangerous to himself 
and valuable to the prosecution in the event that 
he is brought to trial. 

However, he cannot be compelled to explain 
precisely how the answer will incriminate him, 
since that might disclose the very information he 
is privileged to withhold.’ 





See page 16 for footnotes. 





Since the question of what is incriminating mat- 
ter is a question of fact, no general rule can be 
formulated that would apply in all cases, but 
it may be categorically stated that once the court 
is aware, or circumstances are such that it should 
be aware, that incrimination is probable, then W, 
over his objection, should not be compelled to 


answer. Neither assurances by the court‘ that 
the testimony can never be used against W, nor a 
written promise by the convening authority * that 
W will not be prosecuted, are valid substitutes for 
the privilege. It is true that W’s statement, if 
he is compelled to answer, may not later be used 
against him. But that is so merely by virtue of 
the rule of evidence that excludes any involuntary 
statement of the accused, wherever made. In the 
absence of a complete immunity statute, W may 
be tried for any offense in which he implicates 
himself.* 

The danger lies in the possibility that his testi- 
mony will point the way to independent evidence 
that can be used against him. T7'hat is self-incrim- 
ination, and that is precisely what the Constitu- 
tion prohibits. 

Since the information disclosed by W’s testi- 
mony, as distinguished from the testimony itself, 
can be used against him, the court that rules on 
his claim of privilege is the only tribunal capable 
of safeguarding this right. If this court then 
presents W with the alternative of answering or 
being punished for contempt, substantial injustice 
is done despite the fact that, due to the collateral 
nature of the proceedings involving the rights of 
W, no reversible error is committed.’ 


The privilege is personal 


Before considering cases of the practical appli- 
cation of the privilege against self-incrimination, 
it should be noted that the privilege, as guaran- 
teed by the fifth amendment, is personal to W and 
cannot be claimed for him by anyone else. Ob- 
jections seeking to invoke the privilege by counsel 
for the accused or by the judge advocate should 
be overruled. A request that W be informed of his 
rights, however, is not improper and should receive 
favorable consideration from the court. 

There are two situations wherein the privilege 
is claimed that have proved troublesome to the 
courts: 

1. Where W is also the accused. 

2. Where W has previously been tried in con- 
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nection with the present offense. (As in the prob- 
lem presented in the letter to the editor above 
mentioned. ) 


Where W is also the accused 


An accused who voluntarily takes the stand as« 

a witness in his own behalf waives, by so doing, 
his privilege of refusing to answer incriminating 
questions. Therefore, so long as the question is 
within the scope of the direct examination,® he 
may, on cross-examination, be required to answer 
incriminating questions under penalty of punish- 
ment for contempt. It must be remembered, how- 
ever, that there is no waiver as to testimony per- 
taining to offenses distinct from the specifications 
in the current proceedings.°® 


Where W has been tried previously in connection with 
the present offense 


This situation presents a double question : If the 
requested testimony would seem to be incriminat- 
ing, has the possibility of incrimination been re- 
moved by reason of former jeopardy? If former 
jeopardy exists, W is no longer amenable to prose- 
cution and cannot claim the privilege. The ap- 
plicable provisions of Naval Courts and Boards 
are found in section 265, which provides: 


If the witness has been previously tried in connection 
with the matter about which he is called upon to testify, 
his claim of privilege is not valid, the danger having 
ceased. Completion of the trial is the test and the trial 
is deemed to be complete when jeopardy is complete. 


and in section 408, which provides that in order 
to sustain a claim of former jeopardy the claimant 
must show that— 


(1) Upon a former trial, he had been actually acquitted 
or convicted ; or 

(2) Upon a former trial, after he had been arraigned 
and the prosecution had rested its case, the con- 
vening authority entered a nolle prosequi (or with- 
drawal or discontinuance), over the objection of 
the accused, in order to prevent the court martial 
from arriving at a finding. 
In either case set out above, the jeopardy is com- 
plete and it matters not whether any action, or, if 
any, what action has been taken upon the proceed- 
ings by the reviewing authority. But the proceed- 
ings upon a “fatally defective” specification do not 
constitute former jeopardy. 
Likewise, to constitute former jeopardy, the court 
before which the former proceedings have been 
conducted must have been a duly constituted and 
legally competent court. 


Typical of this type of situation is a recent gen- 
eral court-martial case of an accused charged with 
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tried previously for offenses based upon the same 
facts involving the accused. Each witness claimed 
the privilege of refusing to answer certain ques- 


tions relating to these facts on the grounds of self- 


incrimination. It appeared that the proceedings 
in each of the two former trials had not yet been 
acted upon by the convening authority and the 
court sustained the claims of privilege on the the- 
ory that jeopardy was not complete. The Judge 
Advocate General held that in so doing the court 
was in error, citing the above quoted sections of 
Naval Courts and Boards.” 

This holding illustrates the practical applica- 
tion of the general rule that W’s claim of privilege 
is not well-founded if it be shown that he has 
previously been tried in connection with the mat- 
ter about which he is called upon to testify. It is 
submitted, however, that the general rule includes 
by necessary implication the words “[tried] by a 
duly constituted and legally competent court.” 
Lack of. jurisdiction of the court that tried W 
would render the proceedings before it void.™ 
Jeopardy would not attach, and the general rule 
would be inapplicable. The same result would 
obtain where the judgment in the prior trial was 
based on fatally defective specifications.” 

But the jurisdiction of the prior court-martial 
and the legal sufficiency of the specifications on 
which W was tried, are not to be investigated on 
the initiative of the court. These matters are 
prima facie in accordance with law, and must be 
accorded full force and effect by the court unless 
and until challenged by the witness. Thus, where 
W’s claim of privilege has been refuted by a 
showing that he has already been tried for the 
offense, W may properly substantiate his claim by 
proof that— 

(1) the court that tried him did not have juris- 
diction ; or 
(2) the specification was fatally defective. 


The burden of proving the facts 


It must be emphasized that the burden of prov- 
ing these facts rests with W. ‘There is a presump- 
tion of regularity and legality of the former trial 
that will not be overthrown by a mere direction 
of the court’s attention to the bare possibility that, 
upon review of the record, the proceedings, finding 
and sentence will be set aside.* In considering 
the evidence in support of W’s claim, the court 
is the sole judge of the facts. In its discretion, 





OCTOBER. 1950 





and in accordance with the weight of the evidence, 
it may grant the privilege even though at the for- 

mer trial the precise issues were raised by objec- 

tion or special plea, and were there judicially 

determined adversely to W. Where the conven- 

ing authority has already acted on the record, such 
action may be persuasive evidence. For example, 

the proceedings having been approved by the con- 

vening authority, the possibility of an ultimate 
holding that the proceedings were void is mini- 

mized and the prosecution’s position is strength- 
ened. If, on the other hand, the convening 
authority was of the opinion that the court lacked 
jurisdiction and accordingly set aside the proceed- 
ings, finding and sentence, a stronger case is made 
out for W. In neither case, however, is the action 
of the convening authority conclusive upon the 
present court. 

In the first example above, W might be able to 
introduce evidence sufficient to convince the court 
that both the prior court and its convening au- 
thority were inerror. In the second instance, the 
prosecution might be able to prove that the con- 
vening authority was in error in setting aside the 
proceedings, that the first court did in fact have 
jurisdiction, and that if W were to be tried again 
he could successfully plead double jeopardy. 

A further possibility presents itself. Upon the 
assertion by the prosecution that W has been pre- 
viously tried in connection with the case, W might 
show that the trial in question was before a local 
criminal court, proceedings of which do not 
amount to jeopardy ** in a naval trial for the same 
offense. 

Special circumstances limiting the scope of the 
privilege against self-incrimination include cases 
where W has accepted a pardon; where prosecution 
of W is barred by the statute of limitations; where 
the statute creating the offense has been repealed ; 
where W’s participation in the act in question was 
not criminal; where at the time of the act in 
question it was not an offense; and where statutes 
give W immunity from prosecution. On the 
other hand, it has been held that W retains the 
privilege, where, having been tried and convicted, 
he has moved for a new trial, and proceedings on 
the motion are still pending; ** and where W has 
received a pardon that is subject to revocation. 

These are some of the “facts and circumstances” 
that the court should consider in determining 

(Continued on page 16) 
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THE RIGHT WAY IS THE EASY WAY 


Advice for Beginners 


By LTJG F. J. Bear, Jr., USN 


The phone rings, you pick it up, and your 
skipper advises you that you are to be his new 
legal officer. 

What will this involve? 
able to get the answers? 

You may bring to your new billet only lim- 
ited legal experience, but the job will be there 
to be done—and you will have to do it. 

This article was written by an officer who not 
long ago found himself in your shoes. His pur- 
pose is to clear the path to your new responsi- 
bilities, and to point the way toward your 
becoming a capable legal officer. 


Where will you be 





N AVAL COURTS AND BOARDS is the 

“bible” for Naval law. However, the officer 
suddenly detailed as legal officer will find little 
comfort in his bible. This is true because Naval 
Courts and Boards doesn’t mention the specific job 
of a legal officer. 

This article is meant for those officers who want 
to do something about being better legal officers. 
It is for those who have found that they need to 
know more about administrative procedure for 
legal matters than they can find in Naval Courts 
and Boards. Even with the new Uniform Code of 
Military Justice and a new manual to replace 
Naval Courts and Boards, you will still need to 
know the administrative procedure of legal work. 

Here is what this article will do for you: First, 
it will list the basic responsibilities of a legal offi- 
cer. You might find similar responsibilities listed 
in the regulations for your own ship or station. 
They are the basic rules that you’ll have to follow 
in your job as legal officer. 

Second, it will give you a better understanding 
of a legal officer’s tools—the books and references 
in your legal library. You will learn how to get 
the most out of Naval Courts and Boards by using 
it in combination with other references. 

Third, it will discuss the duties of the legal yeo- 


man. These duties are stripped down to essentials 
and presented in an easily intelligible form. 
Finally, it will give you a better working knowl- 
edge of the overall administrative functions of 
legal work. A most important part of the article 
is aimed at increasing your ability to assist your 
Captain at mast. Also, you’ll be reminded that 
naval justice must be dispensed promptly and 
lawfully. : 


Basic responsibilities of a legal officer 


It is assumed that before you were assigned duty 
as legal officer, you had some experience as a re- 
corder or member of a summary court-martial. 
Probably you had graduated from the School of 
Naval Justice. In other words, you have had some 
background work in naval law. You should, 
therefore, be qualified to advise the Captain and 
other officers about technical legal questions, and 
you should be able to prepare precepts, draft speci- 
fications, prosecute a “not guilty” case, and check 
court-martial records for errors. 

But there is more to the job of legal officer than 
just being a so-called expert on naval law. Now 
that you’re a legal officer, you’re responsible to 
your Captain for the administration of all legal 
matters. From the original “Mast Report Slip” 
to the final mailing of a court-martial record to 
JAG, you’re carrying the ball. You'll find that a 
legal officer is responsible for : 

(a) Maintaining a legal library containing all 
the books and references necessary to handle legal 
matters. 

(6) Supervising the work of a legal yeoman. 
This yeoman will serve as a mast yeoman, make all 
service record entries required by legal work, pre- 
pare all court-martial records, and do any other 
paperwork required by the legal officer. 

(c) Advising the commanding officer at Mast. 
The legal officer should be present at mast. 

(d) Preparing, as directed, precepts and speci- 
fications for the commanding officer. 
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(e) Checking court-martial records for accu- 
racy and legality, and preparing, as directed, ac- 
tions of the convening authority. 

(f) Preparing recommendations for undesir- 
able discharges, and recommendations for trial by 
general court-martial. 

(g) Advising the various courts, their members, 
their recorders, and counsel for the accused on mat- 
ters pertaining to naval law and procedure. The 
legal officer may be detailed to act also as a re- 
corder or a one-officer investigation. 

(h) Carrying out all other legal matters aboard 
the ship or station as directed by proper authority. 


Your legal library 


Your first step in assuming your duties as legal 
officer should be to make sure that you have an 
adequate legal library. You will need several 
copies of Naval Courts and Boards, a complete set 
of Court-Martial Orders, Navy Regulations 1948, 
the orders and regulations in effect in your ship or 
station, Naval Justice, the BuPers Manual, and 
a file of JAG Journats. 

The reasons for having these references in your 
legal library should be obvious to everyone who 
has had any contact with naval law. For the 
most part, they are the official sources of naval 
law. You will need to refer to them when draft- 
ing specifications, advising members of courts, and 
checking court-martial records. 

Naval Justice—though still not official in the 
sense Naval Courts and Boards is official—will 
probably be the biggest help to the new legal offi- 
cer. It is relatively easy reading, and it will re- 
fresh your mind about the most important pro- 
visions of Naval Courts and Boards. Naval 
Justice also has other information that a legal offi- 
cer must know. For example, Chapter 8 discusses 
“The Mast” and Chapter 16 discusses “Fact-Find- 
ing Bodies.” 

Perhaps you are wondering why you need a copy 
of the BuPers Manual, so let me explain. You 
will find that legal matters usually require service 
record entries. Since the BuPers Manual is the 
authority for service record entries, you need to 
have it in your legal library. For instance, see 
pages 183-4 for tables showing how conduct marks 
are affected by offenses. 

Your file of JAG Journats deserves special at- 
tention. You will find it a most useful reference. 
You can find information in JAG Journats about : 
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(1) Recommendations for trial by general 
court-martial (Jan. 50). 

(2) Instruction to officers representing naval 
personnel at local court hearings (Aug. ’49). 

(3) Administrative reports (May ’50). 

(4) How to use law books (Dec. *49). 

(5) Common errors in summary and deck 
courts (Apr. °50). 

These are possibly the most valuable articles for 
a legal officer, but there are many others, to which 
the annual index will lead you. When recorders 
come to you for advice, refer them to your file of 
JAG Journats. It will help them with their 
cases. By the way, you can now cite the JAG 
Journat for certain purposes (Feb. ’49). 


The legal yeoman 


As legal officer, you will need a legal yeoman 
for an assistant, and there will be more than 
enough work for him todo. He makes most of the 
preparations for Captain’s mast. The “Mast Re- 
port Slip,” the “Rough Mast Log,” service record, 
and any other necessary statements or reports are 
all brought to mast by the legal yeoman. How- 
ever, he doesn’t have to worry about getting the 
offenders and witnesses to mast on time. The 
master-at-arms force will take care of that. After 
mast has been held, the legal yeoman notifies the 
OOD of the results, prepares the “Smooth Mast 
Log,” and makes the required service record en- 
tries. 

If a court has been awarded at mast, the work 
of the legal yeoman has only just begun. There 
are precepts and specifications totype. And when 
the court meets, your yeoman will usually be the 
reporter. He has to take down all the testimony 
so he can prepare the record of the proceedings 
for the recorder. The next step is the typing of 
the action of the convening authority. 

When the court has been approved by SOP or 
ISIC, the legal yeoman is again given the record 
of proceedings. He takes care of the paper work 
involved in publishing a court; he prepares the 
page showing the publication and, if required, the 
action of the disbursing officer. Then, the legal 
yeoman makes the final service record entry and 
mails the completed record to the office of the 
Judge Advocate General. 

A properly trained legal yeoman will certainly 
help a legal officer. For example, he should be 
able to prepare without much assistance the 


(Continued on page 15) 
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PRETRIAL INVESTIGATION 


By LCDR H. M. Durham, USN 


By now you should know that commanding 
officers and convening authorities have been 
given the green light (or, to be more accurate, 
have been enjoined) by NAVOP 12 to “adapt 
their actions in disciplinary matters ... to 
the provisions of the Uniform Code.” 

This means, in plain language, that the more 
you do now to familiarize yourself with the new 
procedures the Code will bring to the naval 
service, the better off you’ll be when they have 
arrived. 

Among the provisions of the Code that will 
bear careful scrutiny today, and deserve an ac- 
tual tryout, are those that cover pretrial inves- 
tigation. As you read this article you will dis- 
cover why. 





HE DATE OF 31 MAY 1951 will mark a new 

era in the history of military justice—the date 
the Uniform Code of Military Justice goes into 
effect. Changes after years of following a certain 
procedure are always painful, but a good anes- 
thetic may be found in preparations you make 
today. To this end, NAVOP 12 was promulgated 
on 6 June 1950. It states in part: 
In order to facilitate the transition from AGN to [the] 
Uniform Code and in order to evaluate the extent of 
legal work required under the latter, commanding officers 
and convening authorities should commence now to adapt 
their actions in disciplinary matters, particularly recom- 
mendations and orders for trial, to the provisions of the 
Uniform Code. 

The object of this article is to discuss the per- 
tinent aspects of pretrial investigation under the 
Code and then to indicate how such investigation 
may be effected today under the authority of 
NAVOP 12. 

The scope of this article precludes consideration 
of the manner of preferring charges under the 
Code—how they are preferred, by whom, and 
when sworn to. This is a separate field and will 
be made the subject of a later JAG Journat ar- 
ticle. Therefore, for the purpose of the present 
article it will be assumed that charges have been 
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preferred and that the officer who, within the 
meaning of the Code, exercises summary court- 
martial jurisdiction over the accused, has deter- 
mined that a pretrial investigation is in order. 
Article 32 of the Code lays down the law of 
pretrial investigations. It states in part: 


(a) No charge or specification shall be referred to a 
general court-martial for trial until a thorough and im- 
partial investigation of all the matters set forth therein 
has been made. This investigation shall include inquiries 
as to the truth of the matter set forth in the charges, 
form of charges, and the disposition which should be 
made of the case in the interest of justice and discipline. 

(b) The accused shall be advised of the charges against 
him and of his right to be represented at such investiga- 
tion by counsel. Upon his own request he shall be repre- 
sented by civilian counsel if provided by him, or military 
counsel of his own selection if such counsel be reason- 
ably available, or by counsel appointed by the officer exer- 


_cising general court-martial jurisdiction over the com- 


mand. At such investigation full opportunity shall be 
given to the accused to cross-examine witnesses against 
him if they are available and to present anything he may 
desire in his own behalf, either in defense or mitigation, 
and the investigating officer shall examine available wit- 
nesses requested by the accused. If the charges are for- 
warded after such investigation, they shall be accom- 
panied by a statement of the substance of the testimony 
taken on both sides and a copy thereof shall be given to 
the accused. 

The foregoing is patterned to a great extent after 
Article of War 46b (formerly A. W. 70). The 
procedure outlined by article 32 of the Code has 
thus been followed by the Army for many years. 
The discussion of article 32 that follows is based on 
the assumption that its implementation will sub- 
stantially follow the interpretations that the Army 
has given to Article of War 46b. 


Appointment of investigating officer 


For illustration of how a pretrial investigation 
under article 32 works, let’s take an example. 
I. M. Rough has been charged with murder. Cap- 
tain Jones is the officer having summary court- 
martial jurisdiction over Rough. Captain Jones 
has determined that a general court-martial would 
probably be in order, and so must appoint an 
officer to conduct a pretrial investigation. The 
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officer to be appointed should be a mature officer, 
preferably an officer of the grade of lieutenant 
commander or higher, or one with legal training 
and experience. Lieutenant Commander Sleuth 
fills the bill, and so is appointed. 

At the outset of the investigation Sleuth calls 
in the accused, informs him of the offense charged, 
the names of all witnesses against the accused 
known to Sleuth, and that there is to be an in- 
vestigation. Sleuth then carefully explains to 
Rough his rights, including his right to counsel 
at the investigation, right to cross-examine ad- 
verse witnesses, and to have witnesses called in 
his own behalf. Rough is also told that he may 
make a statement, but that he need not do so, 
and if he does make a statement, it may be later 
used as evidence against him. 


When the accused requests counsel 


If Rough requests counsel, Sleuth will report 
this request to Captain Jones, who will take one 
of the following actions: 

1. If Rough desires civilian counsel of his own 
selection, he will be given an opportunity to obtain 
such aid, but may not thereby unduly delay the 
investigation. Such counsel will not be provided 
at Government expense. 

2. If Rough desires military counsel of his own 
selection, such counsel will be provided, if 
available. 

3. If counsel is not provided as indicated in (1) 
or (2) above, a request will be made to the officer 
exercising general court-martial jurisdiction over 
the command that a competent officer to represent 
the accused be detailed. 

Sleuth in the ensuing investigation should re- 
member at all times that it is not the function of 
the investigating officer to perfect a case against 
the accused, but instead his duty is to ascertain 
and impartially weigh all available facts in arriv- 
ing at his conclusion. The investigation should 
be conducted in a dignified and military manner, 
and should be held while the facts are still fresh 
in the minds of the witnesses. Where the accused 
has requested counsel, the investigation will be 
conducted in the presence of such counsel unless 
the accused expressly excuses him. Furthermore, 
full opportunity will be afforded the accused and 
his counsel to cross-examine the witnesses. 

Sleuth calls all available witnesses who appear 
reasonably necessary to a thorough and impartial 
investigation. This includes witnesses requested 
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by Rough. Ordinarily a request for the attendance 
of any witness subject to military law will be made 
to the immediate commanding officer of the wit- 
ness. As to civilian witnesses, while under the 
Code they may be compelled to attend, among 
other things, a general court-martial, there is no 
provision for compelling their presence at a pre- 
trial investigation or for paying them for such 
attendance. 

Even where a witness is available, if his ex- 
pected testimony is known to Sleuth (as from a 
written statement or interview) and if Rough, 
upon being informed of the substance of this tes- 
timony, states that he does not desire to cross- 
examine the witness, he need not be called. Like- 
wise, where a witness requested by Rough is avail- 
able, the witness need not be called if Rough with- 
draws his request upon being informed that the 
testimony expected from the witness will be re- 
garded as having been actually taken. (This pro- 
cedure is now used by the Army and presumably 
will be used under the Code.) 

Under the Army application of Article of War 
46b (the ancestor of article 32 of the Code) a 
witness examined during the investigation is ordi- 
narily required to sign and’ swear to the truth of 
the substance of his statements after they have 
been reduced to writing. (Although the Code 
does not refer to such an oath, it is presumed that 
this procedure will also be adopted. ) 

Report by the investigator 

If, at the conclusion of the investigation, Sleuth 
believes that Rough’s case should be referred to a 
general court-martial for trial, he must prepare a 
formal report. If, on the other hand, he believes 
that a general court-martial would not be war- 
ranted, he may, unless directed otherwise by Cap- 
tain Jones, make an informal report, oral or 
written. 

What these reports are to include has not yet 
been established, but they should probably. cover 
substantially the following : 

1. In all cases in which counsel has been re- 
quested by the accused, a statement of the name 
and address of such counsel and information as 
to his presence or absence during the investigation. 

2. A statement of the substance of the testimony 
taken on both sides, including any stipulated 
testimony. 

3. Any other statements, documents, or matters 
considered by the investigating officer. 

4, A statement of any reasonable ground for the 
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belief that the accused is, or was at the time of 
an offense, mentally defective, deranged, or 
abnormal. 

5. A statement of the availability of witnesses 
in the event of trial. 

6. The recommendation of the investigating of- 
ficer as to what disposition should be made of the 
case. 

The promptness with which the investigation is 
to be conducted is emphasized by article 33 of the 
Code, which states : 

When a person is held for trial by general court-mar- 
* tial, the commanding officer shall, within 8 days after 
the accused is ordered into arrest or confinement, if prac- 
ticable, forward the charges, together with the investi- 
gation and allied papers, to the officer exercising general 
court-martial jurisdiction. If the same is not practicable, 
he shall report in writing to such officer the reasons for 
delay. 

Thus an unreasonable delay in the investigation 
could prove embarrassing to Captain Jones and, 
in turn, to Sleuth. 

Must Sleuth’s investigation be conducted if the 
subject matter of the offense has previously been 
investigated, as by a Court of Inquiry? This 
situation is covered by article 32 (c) of the Code: 

(c) If an investigation of the subject matter of an 
offense has been conducted prior to the time the accused 
is charged with the offense, and if the accused was pres- 
ent at such investigation and afforded the opportunities 
for representation, cross-examination, and presentation 
prescribed in subdivision (b) of this article, no further 
investigation of that charge is necessary under this ar- 
ticle unless it is demanded by the accused after he is 
informed of the charge. A demand for further investi- 
gation entitles the accused to recall witnesses for further 


cross-examination and to offer any new evidence in his 
own behalf. 


Therefore, if Rough was seasonably made a 
defendant before a Court of Inquiry that dealt 
with the same subject matter, and there was ac- 
corded all of the rights of a defendant, no new 
investigation is necessary unless demanded by him. 

It is desirable to emphasize here that the pretriai 
investigation contemplated by article 32 of the 
Code should not be confused with the investigation 
provided for in Naval Courts and Boards (see 
sec. 720 et seq.). Pretrial investigation as pre- 
scribed by article 32 is new to the Navy. Its object 
is to acquaint the accused with the offense charged 
and the evidence against him as well as to permit 
him to test this evidence by a legal method (cross- 
examination) and to submit any counter evidence 
he may desire to offer. It may then be determined 
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whether there are sufficient grounds for trial of 
the accused by general court martial. Proper use 
of this investigation will thus greatly reduce the 
possibility of a general court martial being brought 
on trivial or completely unfounded charges. 


Effect of failure to investigate 


We now come to the question of what effect fail- 
ure to conduct the investigation will have in gen- 
eral court martial cases tried under the Code. 
Article 32 (d) of the Code says: 

(d) The requirements of this article shall be binding 
on all persons administering this code, but failure to 
follow them in any case shall not constitute jurisdictional 
error. 

The history of this section is very interesting 
and is covered at some length in the Congressional 
hearings. Old Article of War 70 (now A. W. 
46b), from which the pretrial investigation proce- 
dure was adopted, has had a long and varied career 
before the Federal courts. In the most recent case 
on the question, decided in 1949, the Supreme 
Court of the United States held that the Army 
pretrial investigation was not essential to the juris- 
diction of a general court martial. The Code, by 
the above section, adopts this view. Therefore, 
Federal courts may not, in habeas corpus proceed- 
ings, invalidate general courts martial on the 
ground that a proper pretrial investigation is es- 
sential to the jurisdiction of the court. 

The congressional hearings, however, strongly 
emphasize that, while compliance with article 32 is 
not necessary for jurisdiction, nevertheless its pro- 
visions are mandatory rather than directory. 
Intentional failure to observe them may subject 
the responsible party to disciplinary action, in- 
cluding trial by court martial under article 98 (2). 

In cases under the Code where there has not 
been compliance with article 32, this error will 
be ground for reversal if there has been, in fact, 
substantial prejudice to the accused. Mr. Larkin, 
now General Counsel of the Department of De- 
fense, during the House hearings on the Code, 
in speaking of the pretrial investigation stated: 

“Tt is a valuable proceeding for the defendant 
as well as for the Government. We desire that 
it be held all the time. But in the event that a 
pretrial investigation, less complete than is pro- 
vided here, is held and thereafter at the trial full 
and complete evidence is presented which estab- 
lishes beyond a reasonable doubt the guilt of the 


(Continued on page 14) 
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A CHANGE IN TERMINOLOGY 


By IST LT M. A. David, USMC 


“Trial counsel” ... “defense counsel”... 


do you know the meaning of these terms under 
the Code? 


One of them is new to naval justice, the other 
obviously is not. 

Both, however, involve certain legislatively 
imposed requirements and prohibitions that 
will give a new complexion to court-martial 
work when the Code goes into effect. 

By reading this article now, you will know 
better what the future has in store for you inso- 
far as it will relate to the part you will play 
in the administration of naval justice. 





VERY NEW LEGISLATIVE ENACT- 
MENT contains words and phrases that must 
be interpreted and defined by the agency charged 
with the execution of the new law. It is the job 
of those concerned with the administration of jus- 
tice in the Department of Defense to ascertain the 
Uniform Code’s meaning and to carry it out ac- 
cordingly. This function is being carried for- 
ward by a joint Army-Navy-Air Force working 
committee. The committee is preparing an inter- 
service Manual for Courts-Martial to implement 
the Uniform Code. The Manual, upon the ap- 
proval of the President of the United States, will 
represent the official executive interpretation of 
the Uniform Code. Because consideration of the 
Uniform Code’s provisions now will help you bet- 
ter to understand the Manual for Courts-Martial 
when it is promulgated, writers for the JAG 
JouRNAL are making interim interpretations based 
primarily on congressional committee hearings 
and reports. 

You will note that article 27 of the Code, set 
forth below, is for the most part clear and un- 
equivocal. There may, however, be a few terms 
new to you. The problem of defining these terms 
is somewhat simplified if you examine them in the 
light of the Naval Courts and Boards language, 
which you are already familiar with. 

With this in mind let’s get article 27 of the 
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Uniform Code into the ring and wrestle it around 
a bit. Perhaps we can figure out its style and 
discover its weak and strong points. We may 
even be able to whip it down to our size and be- 
come its master. At any rate, it’s a fair wager 
we'll know article 27 better when we’re through. 
It reads as follows: 


Art. 27. Appointment of trial counsel and defense 
counsel. 


(a) For each general and special court-martial the 
authority convening the court shall appoint a trial coun- 
sel and a defense counsel, together with such assistants 
as he deems necessary or appropriate. No person who 
has acted as investigating officer, law officer, or court 
member in any case shall act subsequently as trial coun- 
sel, assistant trial counsel, or, unless expressly requested 
by the accused, as defense counsel or assistant defense 
counsel in the same case. No person who has acted for 
the prosecution shall act subsequently in the same case 
for the defense, nor shall any person who has acted for 
the defense act subsequently in the same case for the 
prosecution. 

(b) Any person who is appointed as trial counsel or 
defense counsel in the case of a general court-martial— 

(1) shall be a judge advocate of the Army or the Air 
Force, or a law specialist of the Navy or Coast Guard, 
who is a graduate of an accredited law school or is a 
member of the bar of a Federal court or of the highest 
court of a State; or shall be a person who is a member 
of the bar of a Federal court or of the highest court of a 
State; and 

(2) shall be certified as competent to perform such 
duties by The Judge Advocate General of the armed 
force of which he is a member. 

(c) In the case of a special court-martial— 

(1) if the trial counsel is qualified to act as counsel 
before a general court-martial, the defense counsel ap- 
pointed by the convening authority shall be a person 
similarly qualified; and 

(2) if the trial counsel is a judge advocate, or a law 
specialist, or a member of the bar of a Federal court or 
the highest court of a State, the defense counsel ap- 
pointed by the convening authority shall be one of the 
foregoing. 


We of the naval service are accustomed to the 
terms “judge advocate” and “recorder.” They 
designate the officers who at present conduct the 
prosecution in general and summary courts-mar- 
tial respectively. The article under discussion 
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refers to a “trial counsel.” Article 38 (a) of the 
Code provides: 

(a) The trial counsel of a general or special court-mar- 
tial shall prosecute in the name of the United States, and 
shall, under the direction of the court, prepare the record 
of the proceedings. 

Thus we see that a trial counsel is the Uniform 
Code’s counterpart of the present judge advocate 
and recorder. 

The other term under discussion is “defense 
counsel.” It poses no problem. The person who 
represents the accused at trial has always been 
known as the defense counsel and will continue 
to be so designated. 


Appointment of counsel 


“For each general and special court-martial the 
authority convening the court shall appoint a trial 
counsel and a defense counsel,...” There is 
nothing new in requiring the convening author- 
ity to appoint a trial counsel. Every precept for 
a general or summary court-martial contains one 
or more officers designated as a judge advocate 
or recorder. The quoted portion of article 27, 
however, does add something new in requiring the 
appointment of a defense counsel. You are all 
familiar with the present procedure, whereby the 
convening authority, upon the request of the ac- 
cused, appoints a defense counsel (NC&B, sec. 
357). The Code goes beyond this by making the 
appointment of a defense counsel an affirmative 
duty of the convening authority, and not merely 
contingent upon the request of the accused. 

When should such appointment be made? 
Should the defense counsel be named in the precept, 
the letter containing the charges and specifications, 
or by separate order? The language used in article 
27 (a) is practically the same as that of Article 
of War 11. Hence, we can look to the Army for 
guidance. Appendix 2, found at pages 305 and 
306 of the Manual for Courts-Martial, U.S. Army, 
consists of forms for orders appointing courts- 
martial. These appointing orders are similar to 
our present precept, and each includes a desig- 
nation of an officer of appropriate qualifications 
as defense counsel. You wili note that article 
27 (a) speaks of a defense counsel for each 
court-martial rather than for each case. It follows 
that since Congress adopted the language of the 
eleventh Article of War, the designation of a de- 
fense counsel by the convening order, or precept, 
is what the legislators had in mind. 
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The requirement that a defense counsel be ap- 
pointed by the authority convening of the court is 
to insure that the accused will be adequately repre- 
sented during his trial. It is not an attempt to 
force a particular counsel upon the accused and 
thereby deprive him of his right to counsel of his 
own choosing, as presently provided by section 
356, Naval Courts and Boards. Indeed, the provi- 
sions of article 38 (a) of the Code establish that 
the accused may of right have counsel of his choice, 
either civilian or military. The limitations upon 
this right are two: (1) that if he desires civilian 
counsel, he must provide his own, and (2) that if 
he desires military counsel, such counsel must be 
reasonably available. These limitations represent 
no departure from the current Navy practice. The 
determination of reasonable availability is for the 
convening or higher authority. Should the 
accused elect to choose his own counsel, the defense 
counsel named in the appointing order, or precept, 
may act as associate counsel should the accused 
so desire. Otherwise, he makes exit through the 
simple expedient of being excused from the case 
by the president of the court. 


Qualifications of counsel 


The only formal requirement for counsel set 
forth in Naval Courts and Boards is that the judge 
advocate must be a commissioned officer. By con- 
trast, the Code in article 27 sets out disqualifying 
factors for the trial counsel and the defense coun- 
sel, as well as mandatory qualifications that the 
appointees to these positions must meet. First, 
let us consider the factors that disqualify an officer 
for such duty. 

If a person has acted as an investigating officer, 
law officer, or court member in a given case he may 
not later serve as trial counsel or assistant trial 
counsel in the same case. He may, however, serve 
as defense counsel or assistant defense counsel at 
the express request of the accused. The investi- 
gating officer is the person who conducts the pre- 
trial investigation as required by article 32 (an 
article on this topic is in this issue of the JAG 
JourNnAL). The law officer is defined by article 1 
(12) as an “official” of a general court-martial. 
Perhaps, if you are familiar with the Army courts- 
martial system, you have thought of him as the 
law member of a court. 

The remaining disqualification is absolute and 
applies to both the trial counsel and the defense 


(Continued on page 15) 
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INVESTIGATION... . 


(Continued from page 10) 


accused, there doesn’t seem to be any reason when 
he has had his day in court and where it is clearly 
demonstrated that he is guilty, that despite that 
demonstration the case should be set aside if the 


lack of full compliance doesn’t materially preju- - 


dice his substantial rights. 

“Tn other words, this is an investigation for pur- 
poses of determining whether there is probable 
cause and it is an investigation to assist the ac- 
cused. It is not the trial. His day in court is 
at the trial and if there is demonstrated at the 
trial that he is guilty beyond a reasonable doubt 
it seems that that verdict should stand and should 
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not be disturbed unless the lack of a pretrial in- 
vestigation or the fact that there has been less 
than full compliance has materially prejudiced his 
substantial rights.” 

The purpose of this article has been to show 
how pretrial investigation will be conducted under 
the Code. Specific instructions governing this 
investigation will be included in the new Manual 
for Courts-Martial, now being prepared by a joint 
working committee of the armed forces. As the 
pretrial investigation procedure of article 32 does 
not appear to be inconsistent with any present 
law affecting the Navy, commands, during the 
grace period that still remains before the Code 
becomes effective, will find it desirable to conduct 
as many pretrial investigations as possible in order 
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to gain experience with the new procedure. Any 
experience gained now in the use of pretrial inves- 
tigations will be just so much money in the bank 
when such investigation becomes mandatory. ¢ 


TERMINOLOGY .. . 


(Continued from page 12) 


counsel. A person who acts for the prosecution 
may not later act for the defense in the same case, 
and a person who acts for the defense may not 
later act for the prosecution. Here, the accused 
is not given the prerogative of waiver by express 
request. The principle underlying this provision 
is set forth in the sixth canon of the Canons of 
Ethics of the American Bar Association (see 
Naval Courts and Boards, sec. 360). It is funda- 
mentally unfair for a counsel to represent a client 
and subsequently oppose that client with the con- 
fidential information obtained while serving him. 

Now, direct your attention to article 27 (b), 
which expounds the formal requirements of the 
trial counsel and defense counsel appointed for 
a general court-martial. There you immediately 
find a class of persons with which the naval service 
is concerned—law specialists. A law specialist is, 
according to article 1 (13), “an officer of the Navy 
or Coast Guard designated for special duty (law).” 
If appointed as a trial counsel or defense counsel, 
such an officer must be a graduate of an accredited 
law school, or a member of the bar of a Federal 
court or the highest court of a State. 

Not all Navy lawyers are designated law special- 
ists, and none of the Marine Corps lawyers are 
so designated. The Code makes possible their 
utilization by including as a second category, “a 
person who is a member of the bar of a Federal 
court or of the highest court of a State.” ‘Thus 
we find two classes of persons who may be ap- 
pointed as general court-martial trial counsel and 
defense counsel—law specialists and, if you choose 
to designate them as such, “nonspecialist lawyers”. 
Note that the former need not necessarily be mem- 
bers of Federal or State bars, whereas the latter 
must be. 

There is one more qualification. Both law spe- 
cialists and nonspecialist lawyers must, in addi- 
tion to possessing the qualifications just outlined, 
be certified by The Judge Advocate General of the 
Navy as competent to perform the duties of 
counsel. This is to insure that, among other 
things, the graduate of a law school, or member 
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of a bar, who has not engaged in legal work for 
a number of years, still retains an adequate grasp 
of the law. 

The qualifications enumerated above are for the 
trial counsel and defense counsel appointed by the 
convening authority. No attempt is made to force 
a defense counsel so qualified upon the accused. 
The purpose of the qualification requirements is 
merely to insure that competent counsel will be 
available to the accused. Should the accused ex- 
ercise his right to choose his own counsel under 
article 38 (b), he is not limited in his choice to 
persons possessing particular qualifications. 

Paragraph (c) of article 27 is quite clear with 
regard to the appointment of defense counsel for 
special courts-martial. As can be seen at first 
glance, the qualifications of the defense counsel 
appointed by the convening authority are con- 
tingent upon those of the trial counsel. If the 
trial counsel is qualified to serve as a trial counsel 
for a general courts-martial, the appointed de- 
fense counsel must be similarly qualified. If the 
trial counsel of the special court-martial is a law 
specialist or a nonspecialist lawyer, then so must 
be the appointed defense counsel. 

Well, that concludes our bout with article 27. 
It wasn’t as rugged as it first appeared. We've 
followed the amateur rules and have done our ut- 
most to avoid illegal holds. We may not have 
gained a clear-cut decision, but at least we have 
our victim on the mat. The odds are that we'll 
be able to keep it there until the professionals 
complete the new Manual for Courts-Martial, 
which will tell us how to pinit. 


BEGINNERS .. . 
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“Smooth Mast Log,” records of proceedings of 
“Guilty” courts, and all service record entries. 
Sure, you’ll have to check his work, but that’s much 
easier than having to personally write out all legal 
work before the legal yeoman can type it up. It’s 
a fact that you cannot use your time to any better 
advantage than instructing your legal yeoman. 
Remember, you’re responsible for all of his work. 


The mast 


Now that you have established your legal library 
and trained your legal yeoman, let’s take a look at 
the actual duties of a legal officer. Perhaps you 


think that the beginning of your legal duties is in 
connection with Captain’s mast, but you’re wrong. 
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The beginning of legal work is the “Mast Report 
Slip” that first places a man on report. You should 
examine each mast report slip to see if it is correct 
and complete, and in all but the simplest absence 
cases, you should make an investigation of the 
facts before mast. 

A good legal officer can be of invaluable assist- 
ance to his commanding officer at mast. This will 
be especially true during the next year or two be- 
cause of all the changes being made in naval law. 
The Uniform Code of Military Justice and a new 
manual that will replace Naval Courts and Boards 
will have several new provisions. Your Captain 
will require that you keep him informed about 
these new provisions. 

Investigations before mast will also help you in 
your court-martial duties. With a thorough 
knowledge of the facts of the case, you will find 
that it is easier to draft specifications and you will 
be better able to assist recorders in preparing their 
trial briefs. 

To repeat, you should examine the “Mast Report 
Slip” and you should investigate each case before 
mast. That’s the only way you can be sure that 
you will be able to advise your Captain properly. 


Court-martial duties 


The legal officer has two main functions with 
respect to courts: (1) he must check the records 
for legality ; and (2) he must make sure time limits 
established by the Secretary of the Navy are not 
exceeded. Questions of legality should usually 
be answered by referring to Naval Courts and 
Boards; time limits for courts martial are found 
in Sec Nav letter 49-149. These time limits refer 
to the number of days elapsing between the com- 
mission of the offense and the publication of the 
sentence of the court. Any reasons for a court 
exceeding the following time limits should be ap- 
pended to the action of the convening authority: 


“Not 
“Guilty” guilty” 
cases cases 
(days) (days) 


Deck Courts 8 
Summary Courts-Martial 20 
General Courts-Martial 30 


To sum up, the legal officer’s job is to assist his 
Commanding Officer in administering legal mat- 
ters correctly and speedily. 
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Civil law questions 


This article has been about the administrative 
duties of a legal officer with respect to naval law. 
However, after you have been legal officer for a 
while, you will find that men will come to you with 
personal problems involving civil law. When this 
happens, your rule should be: listen carefully to 
the man’s problem, and then refer him to the near- 
est Legal Assistance Officer. Even though you 
think you’re a good amateur lawyer, the chances 
are excellent that you would bungle civil law 
problems. 


Conclusion 


Learning to be a better legal officer isn’t the 
nerve-racking and dull business some officers im- 
agine it to be. On the contrary, you can get real 
pleasure out of doing your job well. This article 
won’t turn you into another Blackstone, but it will, 
I hope, help you in the practical day-to-day ad- 
ministration of legal matters. ¢ 


SELF-INCRIMINATION . . 


(Continued from page 5) 


whether or not a question will incriminate the wit- 
ness. It will be noted that in the cases discussed, 
the procedure to be followed by the court closely 
parallels that of a hearing upon a special plea, 
wherein the court receives evidence in support of 
and in opposition to a plea to the jurisdiction or 
in bar of trial. ¢ 
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